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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


- 


ROBERT MELNICK 
8308 Melody Court 
Bethesda, Marylanec 


Plaintiff, 


ve. Civil Action Nd. 2134-59 
LAWRENCE N. BRANDT | 
7616 Rosdhu Court 

Chevy Chase, Maryland 


ed eed Coed bed hed bed Cd feed bed Od te 
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Defendant. 


COMPLAINT 
Broker's Commission 


1. Jurisdiction is conferred upon this court by Title 11, Section 


521, District of Columbia Code, 1961 Edition. The amount in controversy 


exceeds the sum of $10, 000. 00. 


2. Plaintiff herein is, and was at all times herein pertinent, a 
licensed real estate broker in the District of Columbia. | | 

3. In or during September 1965 the defendant herein employed the 
services of the plaintiff, to act as real estate broker, to effect the sale of the 
interest of the defendant and one Nathan Landow in and toa contract for the 
purchase of approximately 711, 968 square feet of land located in the District 
of Columbia and denominated as Parcels 21/30 and parts of Parcels 21 /31, 


21/38 and 21/32, all of which parcels are known for purposes of assessment 
and taxation as Parcels 21/45. Sees RSS es 

' 4, That as a consequence ‘of the services performed by the 
plaintiff, the defendant and said Nathan Landow did, in fact, sell their oe 


. : | “ ; : 
in the aforesaid contract for the purchase of the above-described real estate 


2 
‘to one Jerry Wolman, and/or his assigns. 
5. That in or during November 1965 the defendant agreed to com- 
pensate the plaintiff, as and for his commission in effecting this sale above-_ 


described, in the sum of $37,500, to be paid no later than January 10, 1967. 


6. That plaintiff has become entitled to a commission of $37, 500, 
in accordance with the agreement of defendant, and that although requested to 
do so, defendant has failed and refused to pay such commission. 


WHEREFORE, the premises considered, plaintiff demands judg- 


ment against defendant in the sum of $37, 500, together with interest from 


January 10, 1967, and the costs of this action. 


NELSONDECKELBAUM  +~=—~S 
1140 Connecticut Avenue, N. W. 
Washington, D. C. 

223-1474 

Attorney for plaintiff 


(Jurat Omitted in P-inting] 
[Caption Omitted in Printing} 
ANSWER AND COUNTERCLAIM 
First Defense 
The Complaint fails to state a claim upon which relict 


can be granted. 


Second Defense 


1. . Admitted. 
2. Defendant has no knowledge of the truth of 
allegations contained in paragraph 2 but if the same shail 


material to his interests, he demands strict proof thereof. 


3 
3-6 inclusive. -Denied. 
‘Third Defense 


_ Plaintiff seeks to maintain the above entitled cause 


Conca to the provisions of §12-301(7,) (8) and $45-1408 @) 


D.C. Code 1967 edition, both of which effect tually. bar the right 


of plaintiff to recover. 


Fourth Defense ~ 


Any statements or promises of defen 


consideration and are accordingly unenforceable 


other action. 
Counterclaim for Malicious Prosecnuti 


Defendant sues plaintifs for $1c0,000 for malicious 


: : ‘ : = :| 4 
prosecution in the issuance and service or certain writs of 
| 
attachment before judgment, in the form of garnishments berore 
i ‘ 


ee hereinafter set forth. 


i On or about July 25, 1969, plaintiff caus 


seized and attached certain property of er to wit, 


money and credits in the sum of $31,537.07 in the hands of 
Phillip F. Herrick and Nicholas E. niiens erustees, in case 

No. 457888 at the District Realty Title Insurence Rompore com 
.1424 K Street, N.W., Washington, D.C., by writs of attachment 
before judgment issued out of this court in this cause. Plaintitt 

on the same day issued writs of attachment before judgment against 

Benton C. folley, dr., and District Realty Title: Insurance 


Corporation. 
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2. Defendant avers that said attachment was ‘issued 
without notice, warning or demand, maliciously and wilifuily and 
without just cause or any necessity therefor, for the purpose of 
forcing defendant to make payment of said sum immediately upon 
levy of the attachment, not because said sum was due ané unpaid 
but because said amount was involved in the settlement follewing 


foreclosure sale of certain land on Massachusetts Avenue, N.W., 


3. Said crustees Eerzrick and Allen continued to hole 
said sum dve defendant pursuant to the garnishment serv 
them but nevertheless proceede@ with settlement of said for 
closure sale, a transaction which plaintiff wi ifully and 
maliciously sought to impede as a means: of obtaining money =ron 
defendant. 

4. Since 1956 @efendant has continously maintezined 
an office in the District of Columbia and been listed in the 
District of Columbia telephone books. From the period December 
1956 to approximateliv November 1961, the office of defendant wea 
located at, 3021 Orchard Lane, N.W., Washington, D.C.; thereat 
until 1963 the office of defendant wanitocated at 301 C Street, 
N.E., Washington, D.C.; eherextres the office of the defendant 
was located at 1601 18th Street, N.W., Washington, D.C., until 
June of 1966 when Gefendant moved to 4201 Connecticut Avenue, N.W. 


Washington, D.C. where he has since said date continuously 


maintained and still maintains his office for the transaction of 


business. 


5. Defendant has been a resident of the District of 


Columbia for many years but in 1961 defendant moved his resicence 


5 


to 7616 Rosdhu Court, Chevy Chase, Maryland, a few miles norch of 


the District line in Chevy Chase, which fact of non-residence 
plaintiff willfully and maliciously and without just Cause or any 
necessity therefor, sought to use to his own profit in the levy 
of said attachment before judgment. | 

6.. Defendant avers that he holds title free and clear 
to certain real estate located at Edgevale aoaines oat Rock reek 
Drive, N.W., in the District of Columbia worth oorotnmcets 
$100,000; that he holds title to premises known as Walt ter Reed 
“inn, 6825 Ieeoraia Avenue, N.W., in the District of Columbia, 2 
large and prosperous motel recently completed containing 34 roons 
and fully. furnished, subject only to a mortgage of, to wit, 
$430,000 held by Acaia Mutual Life Insurance Company , in which 
defendant avers he has an equity of So $600, OCC; thet 
defendant holds title jointly with Raymond Gerber £0 a 107 unit 
“apartment house at 2829 Connecticut Avenue, N.W., in < 
of Columbia, of a value of approximately $1,500, 000, subject to 
a mortgage of $1,150, 000 in which project defendant owns 
approximately 12-1/2% interest; that defendant holds title with 
Raymond Gerber and another to premises 5406 Connecticut Avenue, N.W 
in the District of Columbia, consisting of 63 unit apartment 
building of the value of approximately $1,600,000 subject toa 
mortgage of $950,000 having an equity of $650,000 of which 
defendant is the owner of approximately 8-1/3%; that CEESEESS 
together with oe Chester Jones and Raymond Gerber holds title to. 
approximately 63, 000 square feet of office space included within 


the building known as Freudberg Building at 4201 Connecticuc 


Avenue in the Dsitrict of Columbia which has value of approxi- 
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mately $2,000,000 subject to a mortgage of approximately _ 
$1,600,000 and in which defendant has approximately 10% interest. 
7. Defendant has been doing business in the District 
of Columbia for many years, and is now and has for many vears 
last past been readily available at all times for service of 
process in the District of Columbia ané has now, and for many 
years last past has had ample assets in the District of Columbia 


openly available for the execution of any judgment which mav 


ultimately be obtained against nim in any action, ali of which 


is and hés been well-known to plaintiff. 

8. As a result of the service of said garni went, 
defendant has been Genied the use of the funds so attached since 
July 25, 1969, and will continue to be denied the use of them 
until the disposition of this action, or will Ginermiccnne 
compelled to incur the exoense of a forthcoming bond. 
defendant has been huniliated and emberrased and has been com- 
pelled to expend monies for service of attorneys 

WEEREFORE, premises considered, Getendant demands 
that judgment be entered in his favor upon the complaint end 
against Plaintiff in Favor oz defendent upon the countercleain for 
compensatory and punitive damages in the amount of $100,000 besi 


‘costs, and for such other relief as ‘che Court may fee meet and 


lproper. j fel 
Be as Vee A i 
KING & SERENE v GaCe, AK Cy We we |: 


_— _Sdwzenge N. Brandt 


Sen Vive 


cy 
Berar z Nordlinges i 
. [Jurat Omitted in Pyinting] 


[Certificate of Service Omitted in Printing] 
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{Caption Omitted in Printing] 


MOTION OF DEFENDANT FOR SUMMARY JUDGMENT ON THE COMPLATNT 


Comes now the defendant Lawrence N. Brandt by his attorneys, 
King & Nordlinger, and moves for summary judgment in his favor in the above 
entitled cause on plaintiff's Complaint for the following reasons: 


1. Plaintiff claims that defendant in November, 1965 oraliy 


promised to pay plaintiff a real estate sales commission in January or 1956. 
is 

Plaintiff did not institute this action until July 25, 1969, more than 

years from the date upon which plaintiff claims defendant orally undertook to 


make payment, or the due date of said payment. Hence this attion is barred 


under §12-301(7) (8) D.C. Code 1967 ed. 


2. Plaintiff claims no written engagement from defexdant to 


proceed with the sale of the property for which plaintiff cleins the real 
estate sales commission, in violation of the District of Coluabie reali estate 
act $45-1408(n), D.C. Code 1967 ed. 

| 


And for other reasons to be made apparent at the hearing hereoz. 


KING & NORDLINGER 


(Caption Omitted in Printing] 


STATEMENT OF DEFENDANT UNDER 
U.S. DISTRICT COURT: RULE 9 (h) 


| 
Comes now defendant Lawrence N. Brandt by his attorneys, 


King & Nordlinger, and pursuant to the requirements of U.S. pistrics 
Court Rule 9(h), states material facts claimed by pleintif ane 


concerning which there can be no’ genuine issue of ma terial. fact 


made by. plaintiff, as follows: 

1. Plaintiff is a real estate broker authorize 
on a reai estate brokerage business in the District of Columbia. 
(Plaintiff's deposition page 3, hereafter zeferred to as "P.pD.") 

2. That in or auring November, 1965, defendant agreed 
to compensate plaintiff as and for plaintiff's commission in 
effecting a sale of a real estate contrect owned by defendant ané 
one Nathan Landow, by payment of the sum of $37,500. (Plaintiff's 
complaint 3, 4, 5.) 

Plainciff was not 
real estate contract (2.D. 8). i was engaged by one 
Arthur Hillman (?.D. 9). Plaintif= was not engaged in writing bv 
Mr. Brandt nor by Mr. Hillman (P.D. 9, 10). “Mr. Hillman made the 
arrangements for pleintifi to present the possibility of s 
one Wolman on or about September 24, 1965 (P.D. 10). 

4. Before plaintiff went to see Mr. Wolman, plsint: 
hac no conversation with Mr. Brandt to obtain authority to sell 
prosexrty and had no conversation with one Nathen Landow, the oth: 
owne>. (P.D. 13, 14.) 

5- Before the settlement of the sale of the real estate 
contract, plaintiff had a conversation with @efendent, at which 
time defendant asked plaintiff to let the contract be signed and 
that after the contract was signed, defendant would make arrange- 
ments to take care of plaintiff. (P.D. 15.) 

6. Aftex the contract was signed, about October 19 or 
17, 1965, Mr. Eillman, plaintiff and defendant had a meeting at 


which time Gefendant agreed to pay plaintifé and Hillman a $37,50C 


commission (P.D. 16), of which plaintiff is entitled to one-half 


S | 
and Mr. Hillman is entitled to one-half. (P.D. 17); and plai nReitt 
is entitled only to $18,750 (P.D. 18). | 

7. Payment was to be made at the time of £ settienent ort 
the sale of the contract of. Landow and defendant in Decexbez, isss. 
It was then that defendant was to pay plaintiff $37,500 {(P.D. 19). 


Defendant, after the money for the sale of the real) estate contract 


“passed in December," 1965, asked plaintiff to wait "until the 
| 


first payment on the contract was made which was to) be some time - 
- ; “ a= 
in January of 1966", before making payment (P.D. 20,21). 


took the arrangements to mean that defendant became obligated to 
pay plaintift in December, 1965, made a demand upon defendant who 
told plaintiff he would pay it in January of 1966, and later 
defendant said he would make the payment in January of 1857. All 
of the arrangements were oral, never in writing (2.D. 23). 

“Bh The only time expended by plaintiff in connection 
with the effort to sell the contract was a "two-hour conference’ 
with Mr. Teplin and several telephone conversations with" defendant 
(P.D. 32). i 
| 


KING & NQRDTINGER } 


Loe u 


Bernard iy Norélinger 
419 Southern Building 
Washington, D.C. 20005 
783-1152. | : 
Attorneys fos Delenieos 


[Caption Omitted in Printing] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION OF 
DEFENDANT FOR SUMMARY JUDGMENT ON PLAINTIFF'S COMPLAINT 
. 3? 00— OO SSS 


This Motion for Summary, Judgment is appropriate for 


presentation to the Court at this time, even though the above 
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entitled cause has been placed upon the ready calendar as of 
December 29, 1969. U.S. ‘Distr ict Court Local Rule il (2) 
a .Motion for Judgment to be filed ana accepted by the Clerk even 
after the action is placed-on the ready calendar. 

Defendant's statement under Rule 9(h) of this Court 


establishes beyond doubt that plaintiff claims an oral contzrect 
the defendant which plaintifs dic not seek to place in suit within 
three years from the dete the obligation is alleged to have become 
due. The Statute of Limitations, §12-301(7) (8), D.C. 
limits the period to three years. This the plaintiff 
the institution of his complaint. The sitvation in the case at 
bar is no diiterent fzom that in which = ECE CEE note becomes 
due on one Gay and the maker orally promises the holder 
a later time. Under such circumstances the holder must 
within three yee rs irom the date the note becane cue, not within 
three years fron the date on which the maker promised later to 
make payment. | 
Further, the statement of plaintift in his own deposi tion 
he had no written authority to submit the conerace far 
sale, in violation of the District of Columbia real e 
i 
1§45~1408(n). 
"Under our law no broker may oifex property for sale or 
rent without written consent of the owner or his authorize 
said the District of Columbia Municipal Court of Appeals in 


Coldicutt v. W.c. & A. N. Miller Development Conpanyv, 
— Sit evelopment Company 


in so holding the court was interpreting the District o£ Columbia 


|"Real Estate and Business Brokers? License Act” enacted by the 
| 


Congress on August 25, 1937 (50 Stat. 787, Chap. 60) §45-1401-141¢ 


D.C. Code, 1967 ed. 


Under the statute in question, it 


ey ae ee | . 
by the Real Estate Commission of the District of Columbia.” 


1401) Such license may thereafter be revoked by the Commission if 
it appears that the borker has "placed a sign on any property 
offering it for sale or rent without the written consent of the 


owner or his authorized agent." (Sec. 1408(n)) The act also pro- 


vides that "any person * * * violating any provision of 
| 


chapter" (i.e. of the Act) may be punished by a 
imprisonment not exceeding six months; and that 
a corporation it may be punished by a fine of not more 
(Sec. 1416). ne 
The plaintiff broker had no written listing from defend 

ant or his authorizea agent to offer for sale the mente loz 
of which plaintiff is here claiming a commission. 
this case is therefore claiming a commission for 1s 
violation of the above mentioned statute. 

| It will be doubtless contended by plaintifé t 
legal proscxiption against a broker's selling or renting property 
without a written listing affects only his right £0 keep his 
brokerage license, and that the broker's right to recover & 
commission is unaffected by his own violation of the law. Such 


in fact, has been the holding of the Municipal Court oz Appeals 


for the District of Columbia, . in Murphy < v. ellos, 59 A. 24 514, 


and in Shaffer v. Berger, 81 A. 2a 469. ; 
| It is submitted, however, ae of the Municipal 
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Court of Appeals above referred to are contrary to specific 
ciples of law enunciated by our United States Court of Appeal 
the District of Columbia, and that such decisions should be there- 
fore ignored by this court: 

In Hartman v. Lubar, 77 U.S. App. 95 (1942), the Court 

ae Ret rad 
of Appeals said: 
"The general rule is that an illegal con- 

tract, made in violation of a statutory prohi- 

bition designed for nolice or regulatory pur- 

poses, is void and confers no right upon the 

wrongdoer." 

Our Court of Appeals has held that in Geterzmining wh 
or not a contract made in violation of a licensing statute is voic, 


the court must determine whether the statute is Gesigned for 


revenue purposes or whether it was enacted for 2 regulatory vourposse 


undex the police power. if the statute is simply desiconed to 
raise revenue, a contract made in violation of its provisions is 
not void; but if the statute is designed "for police or reculatoryv 
purposes" the contract "is void and confers no right upon the 
wrongdoer." Lioyd v. Johnson, 45 App. D.C. 322 (1916). 

| See also Hartman v. Lubar, supra. 

In Lloyd v. Johnson, sunra, the question oresented to 
the court was whether or not a real estate broker who ha@ not 
obtained a license to act as such, could recover = commission on « 

which he was the procuring cause. The court pointe? wt 
statute requiring licensing of real estate brokers was 
simply a part of the generai revenue act for the District of 
Columbia. The provision for such license came under the 
heed cf “License Taxes" in which es the cours said: 


"* * * taxes similar to the one imposed 
upon reai estate brokers or agents are inposed 
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upon auctioneers, commission merchants, cattle 
dealers, ticket brokers, hotel keepers, fortun 
tellers, hucksters, peddlers, bill posters, 
pawn brokers, second-hand dealers, and upon 
persons engaged in fifty other CO 


In the Lloyd case the court permitted’ the real estate 
: | 
broker to recover his commission because, as the court said, 


"The act placed no inhibition on the business in this District." 
But elsewhere in its opinion (p. 329) the court ‘said: 


"It is clear * * * that a distinction is 
deemed ‘to exist between a case like the | 
present, where only the collection of revenue 
is involved, and the case * * * where the or- 
dinance was primarily a police BOG RLE SE ied 


keke «e & 

"k * * If the statute seeks only the 
collection of revenue * * * there can be no 
doubt as to its purpose and meaning, but when 
* * * it is the desicn of the la law makina | cover 
to protecc tne oubil moe el ud in tne G¢on- 
tract for tne promotion ject of 
public policy. tne contract is then pron -oitec." 
(p. 330; underscoring suppiied.) 


In 1937 Congress enacted a "Real Estate and Business 


Brokers License act" for the District of Columbia which is a very 


different law from the one that was before the court in Liovd v. 

Johnson, supra. The House Committee: for the District of Columbia, 
. 

in reporting the bill which became the 1937 act, SES 


"The need for a law regulating the conduct 
of real estate businesses has long been recog- 
nized in the District of Columbia. * * *, 

"The bill has been so drawn that no one 
who is competent and honest will be denied the 
right to engage in the real estate business 
but on the other hand if any person licensed 
or applying for license has been guilty of 
improper practices contrary to the public wei- 
fare, their further operation can be prevented. 


wk oe kD majority of states have enacted 
laws for the public protection against incon- 
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petent or unscrupulous real estate operators. 
(This bill] is similiar to laws now in for 


in 28 states. * * * 


cokes 
ce 


kk kk ke 


"This bill is intended, therefore, to 
prevent as well as to punish fraud. The pen- 
alties provided by the bill, in addition to 
the denial of or revocation of License, are 
a fine of not more than $500, or imprisonment 
for not more than six months, or both, in the 
case of ‘an indivicual. For a corporation, a 
fine of not more than $i, 60 is provided, 
with individual penalties for officers, agents, 
or employees, of such corporation. 


House Report #878, 7Eth Conoress, 1st 
Session on H.R. 6593. 
After the bill was enacted into law, cert 
not material = our present purposes were meade to the 
At that time t House Committee in repozting the bill 
ing the emenéments, said: 


Bog omacran regulatory 


a 
measure, the amissi : a that it should 
not be used 


It is clear therefore from the legislative history of 
the act in question that it falls within the class of statutes 
referred to in Lidvyd v. Johnson, suora, where "It is the desicn 
of the law-making power to protect the public from fraud in the 
contract for the promotion of some object of public policy." In 
such a case, as the court said in Lloyd v. Johnson, svora, “the 
contract is then prohibited." 

In reaching a contrary view in Murphy v. Malios and in- 
Shaffer v. Berger, supra, the Municipal Court of Appeals has 
apperentiy assumed that it could not read a punitive provision 


into §45-1403(n) which is the section proscribing sales or leases 
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ad 
without a written listing. But it is obvious that) the Municipal 


Court was led into error on this point by its failure to consider 


| q 
the legislative history of the 1937 licensing act. As we have noted 


from the Report of the House Committee which submitted the bil 


"the penalties * * * in addition to the denial of or revocation of 


license are a fine oz $500, imprisonment * * * ete." In other 
; | 
words, it is clear from the legislative history of the act thet the 


penalities for a violation of the listing restriction Zound in 


§45-1408(n) include _ fine or imprisonment under the provisions of 


| 
°§45-1416. In fact the last mentioned section, by its own terms, 


applies to a person or corporation who violates "anv vrovision" of 
| 
It is immaterial that §45-1408(n) does not specificaliv 


the act. 


prohibit the selling of property by a broker without a written 
i} 
listing; for in Lioyd v. Johnson, supra, the court said "the 


inhibition * * * [is] equally effective * * * [waen} only the 


penalty has been attached, for the prohibition in such case must 


follow by implication." Likewise it is immaterial that < 
does not specifically declare a contract made by a broker without 
a written listing to be void; for our Court of appeals Sollows 
the majority rule which holds that where a police statute incozr- 
porates criminal sanction for its violation, it impliedly Geclares 
that a contract in violation of such statute is void. 

See Anno. 55 A.L.R. 2d 4512 


Harris v. Runnells, U.S. Supreme Court, 
12 How. 79, 13 L. EQ. 901 (1851) | 


Miller v. Ammon, 145 U.S. 421, 36 L. za. 
~~ 759 (1891) 


Any doubt which may have previously existed on this 
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subject in the District of Columbia was removec by the United 
States Court of Appeals in Hartman v. Luber, 77 U.S. App. D.C. 95, 
133 F. 2d 44 (1942). There the court was considering an 
by an unlicensed lending company (through its presicert) to enforce © 


a deed Of trust securing a loan which bore interest at mere than 


. = 


The statute in question (Sec. 25-601) makes “it 


unlawful and illegal to engage in the District of Columbia in 


easiness of ing money upon which a rate of interest greater 
annum is charged on any security of any 
* without procuring a license * * *." (Note: 
languége of the Real Estate Broker's License Act, §45-1401, is 
serikingly siniler. ce s "It shall be unlawful 
in the Districs of Columbia for any person, firm * * * or corpora- 
tion * * * to act as a real estat ker * * * without a licenss 


k x eV), 


In Hartman v. Lubar, the Court denied recovery upon the 
sued on. It said: 


"The Act makes it ‘unlawful and iilecal 
to engage in the District of Columbia in the 
business of loaning money upon which a rat 
of interest ¢creater than six per centum ver 
annum is charged on any security of any kind, 
direct or collateral, tangibie or intangible, 
without procuring license * * *'. If the dis- 
puted loan was made by one who was engaging in 
the business of lending money in violation of 
the law, and if the loan was made in the 
course of that business, then it constituted 
an-illegal contract. The general rule is that 
an illecal contract, made in violetion of a 
statutory orohisition cesi a cs oOLlice or 
regulatory purposes, is vold anc conters no 
right uvon the wrongdcer., * = =“ (Underscor- 
ing added 


To the same effect see Royal v. Yudelevit, 106 


D.C. 1, 3 (1959). 
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Inasmuch as plaintifi's alleged oral contract with 
defendant upon which plaintiff claims a right to a commission in 


this case was a contract "made in violation of 2 statutory prohi- 


8 Sane weer PA oe emanate 


bition SCSEEEES for police or ; regulatory purposes," such alieged 


contract "is void and. confers no rights upon the wrongdoer.” 

For the foregoing reasons, summary judgaent in favor 
of Defendant should be granted against plaintiff on plaincifi's 
complaint, leaving for adjudication herein plaintiff's Liability 
and that of hi 

“counter-clain. 
Respectfully paparcece 


| 
KING & _NORDLINGER 


Bernara I. Nordlinger 
419 Southern Buil 
Washington, D.C. 
783-1151 =| 
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OBJECTIONS TO FORM GF PROFCSED ORDER 
AND MOTION FOR RECCNSIDLRATION 


Comes now the plaintiff, Robert Melnick, by and through his counsel 


‘Nelson Deckelbaum, end objects to the form of the Proposed Order Granting 
the Motion for Summary Judgment and moves this Court for reconsideration 
of its ruling of May 19, 1970, and asserts the following as reesons therefor: 
1. That a question of fact has been raised pursuant to the Affidavi: 
of Arthur J. Hillman filed in these proceedinzs in support of plaintiff's 
Memorandum in Upposition, in which Mr. Hiliman states that “The defendant 
agreed to make the payment on the date that the lest payment was due from 
Mr. Wolman on the deferred purchase money, which had been set for January. 
1967." Since this question of fact has been raised, it would appear unwar- 
ranted for the Court to decide that issue of fact without hearing testimony 


from all of the witnesses at trial on the mcrits. 
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2. The Court would be required to rule, at the hearing on the ~ 
metits, whether the defendant is estopped or has waived his right to rely on 
the statute of limitations. ae, an 

3. Assuming arguendo that the Court has accepted the defendant's 
view of the facts, it would appear thet the evidence raises sufficient questions 
concerning the acknowledgement or new promise to remove the operation of 
the statute of limitations, since the evidence would reflect that there had beer 
an acknowledgement by the defendant of a subsisting debt. In addition, ‘the 
law is clear that a binding promise by the holder of an obligation to extend 
the time for payment or net to press for payment tolls the statute of limitationd. 
The facts surrounding this argument must be determined at a hearing on the 


merits and should not be dismissed by a motion for summary judgment. 


4. Rule 56(d), Federal Rules of Civil froccdure, requires the Coury 


to enter an Urder specifying the facts which eppear without substantial contro- 
versy, ctc. It {s submitted that the Froposed Order fails to meet this require- 
ment, 

5. Rule S4(b), Federal Rules of Civil Procedure, requis en 
express determination that there is no just reason for delay and an express 
‘direction for the entry of judgment. The Proposed Urder fails to meet this 
requirement, and would not permit the plaintiff to take an immediate appeal 
from this ruling. 

6. That it is manifestly unfair to grant partial suramary judgment 
in this case insofar as the defendant has a counterclaim pending arising out of 
this transaction, and the ruling of May 19, 1970, preciudes the hearing of the 


merits cf the case. 


27 
WHEREFORE, the plaintiff prays that the Court reconsider its 
granting of motion for summary judgment; and if rot, that the Proposed Order 


be amended in accordance with the applicable Federal Rules. 


1140 Connecticut Avenue, N. We 
223-1474 
. Attorney for plasenitt | 
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MEMORANDUM OF DITENDANT IN 0?2?0 : = 29 OBJECTIONS OF 


Stat 
PLAINTIF? TO PROPOSED ORDER A--> =N OrPc.. SCION TO MOTION OF - 
PLAINTirF FOR SSORSIDEREZON 


CC PLAINTEFF FOR X-CONSEDE REASON 
1. No question of fact has been ra aisea by the 
Affidavit of Arthur J. Hillman. The aiaenonss of plaintiff 
himself to which reference was made in defendant's notion for 
summary judgment show the facts Peete ePoccarredt to form the 
contract in suit. Hence, it is ces: -..- tne statute of Limita- 
tions had run on plaintiff's cla. Woe. = paar was filed. 
2. No estoppel can possibly be held to Dar defendant" 
meitance upon the Statute of Limitations. If it be taken to See 
a fact that defendant promised to pay giaiscviff in| January of 
1967, after having prior thereto promisecd =<. -7ay plaintiss on 
other occasions, and since all of the allegeca promises cz defendant 
were verbal, none written, then plaintiff still nad ample time 
after January, 1967 before the bar of the Statute of Limitations 
interposed, to initiate the action. "If ample time to file suit 
with_:. che statutory period exists after the circumstances 
inducz2g delay “ave ceased, there is no estoppel against pleading 
: 


the bar of the statute". Property 10-:, Inc. v. Pack & Process, 
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inc. -A.2d- (D.C.App. No. 4977 Gecicec May 5, 1970). In the case 
at bar "the ‘lulling' period ceased in" January, 1967, "and there 
was ample time thereafter in which to bring suit within the 
statutory time. Under such circumstances the defense of the 
statute of limitations was not barred". Property 10-F, Inc., 
SUupLae 

3. No written “acknowledgement or new promise" 
appears from plaintiff's view of the facts. Hence, no trial on 
the merits of the case at bar is necessary. 

4. F.JR.Civ.P. 56(a) has been fully complied with in 
the proposed order. 

5. F.R.Civ.P. 54(b) may result iz. a final appealable 
judgment for defendant only if within the discretion of the Court 
that result is appropriate. If plaintiff desires to appeai, 
plaintiff may’do so after a ruling on defendant's counterclaim. 
No immediate appeal would seem to be required under the circumstances 
of the case at bar. 

6. Plaintif<i says "that it is manifestly unfair to 
grant partial summary judgment in this case", but no reason is 
made to appear why it is unfair to enter judgment tor defendant 
on plaintiff's complaint when it appears beyond peradventure of 
doubt that plaintiff has no case. If after a final cisposition 
of the case at bar plaintifé should appeal, full relief can be 
granted plaintiff iif it be determined on appeal that the Trial 

. Court was in error in its ruling. Such an event appears hardly to 


be likely. Indeed, a fair consideration of plaintiff's entire 


case indicates the strong probability that if it is taken to the 
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Circuit Court of Appeals, appeal would be held to be 


frivolous. | 
Respectfully submitted, 


KING & NORDLINGER S 
| 
~~ i i 


By: EX 
Bernara oa 
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. | 
ORDER FOR SUMMARY: JUDGMENT FOR DEFENDANT ON COMPLAINT 


Upon consid@eration of the motion of detendant, Lawrence 
N. Brandt, for Summary Judgment in his EVOL on plaintiff's 
l 
complaint, the Points and Authorities in ore thereof an 


Opposition thereco anc upc gumen™ 1 lal n emp ware 


PAB. FE PRL PL IE TI SY the Giese oF Elly 


on May 1 4970 eas for pial and Fendants, 


; | 
2 WHE 1970, | 


the Court this ot 


ORDERED, that the motion of defendant Lawrence N. 


Brandt for sumnary judgment in his Savor on plaintit®" s compiaint 


be, and the same hereby is, sustained; 
| 
FURTHER ORDERED, that defendant's CORSO RE SS against 
plaintift be, and the same hereby is, restored to the pre-trial 


calendar of this Court for pre-trial ana trial in due course, 


subject to the rules of this Court. 
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STIFULATION FG DISMISSAL GOS COUNTERCLAIM. 

It is hereby stipulated by end between the parties hereto, throu oh 
their respective counsel of record, that defendant Lawrance N. Brandt sus- 
tained the following costs and damases as a result of the anne Out Of the 
attachment before judgment by pleintiff, Robert Melnick, in the above-entitled 


fox aE of credit, 
tonal Bank 


Interest, 6% on ee ; ss7. 07 
from July 25, 1969 
October 16, 1969.” 


Attornacys’ fee 
Nordlinger 


TOTAL = ep 2n2IONe 
Further stipulated that a judsrnent in favor of deferd 
plaintiff and the surety on the bond of plaintiit heretofore file 
cj, D.C. Code (1957 ed.) shall be entered in the above-entitled cause 

in the amount of Two Thousand Two Hundred Ninctcen Dollars and kichty- 
four Cents ($2, 219. 84) with interest from date of judgment, besides costs of 

his ection, at such tin 2 judgment in favor of defendant against plaintifi 
_ On plainriff’ wpiaint s} becoiuie final, and thereafter, | he exoiration: 


of the time for the tak g Of dn appeal or the final disposition of aay avpea 


taken; but in case of avp eal, only if final disposition thereof shall be in fevor 


ofendant, or if any appeal results in a reversal for trial, then only if final 
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judgment upon re-trial shall be in favor cf defendant, not reversed on further 


appeal. Provided, however, that plaintist reserves the right to Geny the 
propriety of the inclusion of attorneys’ fees and interest thereon in said judg- 
ment, : 
It is further stipulated in consideration of the foregoing that the 
Counterclaim of defendant shail ke dismissed, with pr3j adie. 


- | 
IN WITNESS WHEREGE, counsel for the respective parties hereto 


heve executed the foregoing Stipulation on this day of December, 1970. 


NELSON DZCAELSAUM 

1140 Connecticut Avenue, N.W. 
Nashington, D. C. 206 56 
223-1474 

Attorney for plaimitt | 


KING & NO RDLINGER % 


ae } ee ZN 


» PME CK CLE cv? 3 
BERNARD t. NORDLINGER 
' £19 Southern Building -. 
WM aSnineton, D.C.! 36005 
763-Li5i | 
. Attorneys for defendant 
Lawrence N. Brandt 


a 
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Washington, BD. C. 


Thursday, September 4, 1969 


Deposition of LAE BINCS N, EQANDT 
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+1). ae 
Wey 


Saye as *. - sale 
bay the nroperty. 


Q And how much had you agreed to sell it. 
Wolran for over and above your purchase price? 


A Eight hundred thousand doliars. 


Agreed 


Q Which was the sams price tkat you had 
to seli it to the Bexrders? 
“A Correct. 


Q And how was this to ba paid to you? 


y. At setticrent Landow and Brandt had advanced 
seven hundred fifty thousand doliars, We —- and this 
is from memory aon but I'm pretty sure it's correct. 
Ye were to get the seven hundred fifty thousand dollars 


and two hundred thousand dollars more. 
* * & 
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A In essence we got back ali the money that 


we had laid out and two hundred thousand dollars more, 


Now, whether the saven huncred fifty thousand doliars 


zect figure I cantt vouch Zor, but I thin 
Q Bus in any event thers was a six hundred 
5 | 
thousand Coliis= unpaid ceferred purchase price dua 


from Wollman to Landow and Eranct? 
& Corrsct,. 
Q Ana how was that represented? 


& Py a note dua in two eaual payments. 


payaent to be made in January and the foilowing payxent 


to bs mace 4 year iater. 


e * * 


> 
. 


2% Q What was said at that nceting, ir. Branct 


A We went to lunch and ve discussed the saie 


of the property and I indicated because of ny triend- 
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ship with Arthur Hilinan that I had previously agreed 
to pay ny share of the seventy-five thousznd dollar 
commission to Ned Bord that I would be willing to 
give that to Arthur Hilizan, 

Q And you agreed to pay thirty-seven thousand 
five hundred dollars to Arthur Hillman as a result 
. of the saie to Wolran? 


A Yes. 


Q And your share of the seventy-five theusand 


dollars was ons haif, is that risht? 


A Yes, 
* * * 

Q Did you feet you oned Mr. Hilinan thirty- 
seven thousand five hundred collars wken he toid you 
he had presented the property to a person who was not 
the ultinate purchaser? 2 ee 

A Arthur Hiliman said to ms that he believed 
that he was SS in making this ceai. And 
I agreed. ERS -cGnmission or ‘a Payment t to Arthur eilinan, 

Q And aid you teil Mr, Eiliman when you wers 
going to pay hin? 

A ~ Out of the last draw. Out of the last 
payment to ne. 

Q And when was the last payment Colson mn 


to cons? 
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4 January 1967. And again, I'm not sure of 


the year. 


Q And did you pay him the thirty-seven thousand 


five hundred doiiars in January of 1967? 

A No. I didn't get ny payrent. 

Q And did you ever gst the final payze ment? 

A veil, I'n not sure of the technicalities 
of that. I got the payment at a foreciosurexaere I 
had to bid to protect my note, Now, whether that. 
‘payment is from —~ Whether. that’s considered @ paynent 
or. considered a bid or whatever it's considered. I 
got the balance dus ms at a foreclosure sale. 

ir 9 And did you intend to pay ir. Hi2 toan the 

thirty-seven thousand five hurdred dollars Pron that 


| 
foreclosure’ Sale? «step we o ; 


wee Dore a Sins 


~——- Ai: I intended to pay the difference detusen the 

bisa 
monies expended ard thirty-seven SV Ciots a | ae 7 
~t127Q > .» What monies expended are you talking about? - 
TA ont That I had to protect myseift at the fore= ee 
closures sale.: 2% yess cet ve, im... i 


vein @ws Mhat. monies were they, I. Brandt? 


| o? 
4: I:really don't have a list of theta Ss 
* * * 


Q Now, did you ever communicate to ie. Hiiizan 
~ 
that you were going to pay hin the thirty-seven 
thousand five hundred dollars less your expenses? 
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& From that period on -—— 

Q ‘Brom what pericd on? 

A ¥rom a psricd shortly aiter wo had lunch at 
the Mayflower it appoared that frthur Hillman stepped 

‘out of it ard Meinick stepped into it. So that any 
communications that I got, although it was not ny 
choosing and I tried to discourags it care fron 
Kelnictk, 

Q Yell, did you communicate to i, "elnick thet 
you were going to make these crrangsrents to vay the 
aifference betwsen thirty-seven five and what you had 
expended to protect yourseif 2s you classified it? 

A - &bout a month to six weeks prior to the 
settlement '-- prior to the foreclosure sale I 


comnunicated this to Melnick. 


34 ..., -Q@..:. How did you communicate it to hin, i. Brandt? 


_4 .: Phone cali,. He called xe, - 


* “sens 


-,And did you ever taik to Hilizan about it 


No. . 

‘Did your relationship with Hiliman changs 
fron the time you originally had this lunch meeting 
with Kr, Holnick?-3- 2 usp tre etftusern. bokvace ties 


A... Yes, ovr relationship has. changed. 


Q And it changed at the tims you had these .: 
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conversations with Hr. Nsinick. Did you: feel you: 


would rather talk to ur. teInick or WES to 2. Hitinan 


. 
about that? 20 .e.i on eeea tae, sD. ees 


a ed 


A No, not at all. I had considered sedi 


Hiliman probably ny closest friend, Cur relationship 


today or in the Boy oe as not /0ns of being the 
closest of friends, Howevext ‘we are very friendiy. 

" Q When you had the conversation with 2 tr, Melnick 
you at ali tines referred os told xr. Meinick you 
were going to pay Er. Hiliman the money, is that right? 

Bey We never discussed who we were going: to pay 
or who we weren't going to pay. i 

Q Do you receil getting — ever getting any <-- 
receiving any Letters from Mr. Melnics concerning 
the errangemonts which he claimed he nade with you? - 

fh x, I got a letter stating w-- and tron memozy 


. 


-— that his es required: hin to SEE a signed copy 


or sonsthing. And when I got st I “threw it AVaAye 


Q F puis you VES JOUs were talking con. Hilinan 


wi ae 


state ay. conditions on CEES you would : rake 2 Saye 


to hin of ‘thirty-seven “thousand ve nundred doliazs? 


“os wee bleu 


4A a that tins we just aiscussea out of the 


ae 


ast paynont of ii. oa to nyselt. 5 


. 
. 


ed Se. aicn't say any yehing. SEES how you 1 woutd 


make out with the transaction or anything of that 


sort? 


A on, I thin he knew. = EAS disciosed 


everything to bin ee a ¥S had ay Ee eS) JIBS 
. of ground a Sees we had Sold) ce tor. 
@ Ro, what I an asking you is dia you tea1 hin 


you ould pay hin neta eocce ae ave hundred 


~ - “oe 


doilars if ie EEaSs, out ail right? 


A I dont aati rensz ber that. 
eo ‘You just toid hin you woutd pay chirty-seven 


thousand ‘five hundred ‘dot dars out of the last payment? 


A “Right ° 


Q Now, did you mat ke Meee staterent xe hin oEES 
you ‘were his wEeees end were ECS Pontes SS because 


you te1t ee ‘oved ain soxe “Boney? 


a sure the tric ndship entered into it 2 


rent deal. I ‘doa't really remember what it wes. 


«se *& 


8 Now, did you ever at any tine teli Le. Malinick 
that you wouldn't pay hin anything? 
A No, I did not, 
Q Did you tai with hin on tke telephone about 
this subsequently? fies ae 
A I believe that from the tine we had, lunch 
until I got this letter in the mail or agreement in 


the mail we did not discuss it. After -X got the 
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agreement in the mail I threw it away and we did not 


discuss anything about any comuission until it appeared 
that there was going to ba a foreclosures on the proverty. 


-Q > Then what ‘happened? S 


& Taen te made several phone calis to me and 


that's when I told him that I would -- I was not going 
to pay him any money until Tf deducted what it cost me 


to cotiect my money. 
Q sows cee | -- - Subsequently did you ten bin that 


sou OS that you ord Eiticen money and = hin? 


A "Wo. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1054 


ROBERT MELNICK, 


Appellant, 


v. 
LAWRENCE N. BRANDT, 


Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from an Order of the United States District 
Court for the District of Columbia entered on June 2, 
1970, granting Appellee’s Motion for Summary Judgment 
dismissing Appellant’s complaint. The judgment became 
final and appealable on December 9, 1970, when Appellee’s 
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counter-claim against Appellant was dismissed pursuant to 
stipulation between the parties. Jurisdiction of this Court 
is conferred by Title 28 of the United States Code and 
Rule 54 of the Federal Rules of Civil Procedure. 


REFERENCE TO PARTIES AND RULINGS 


Appellant, Robert Melnick, was the plaintiff below. 
Appellee, Lawrence N. Brandt, was the defendant below. 
On June 2, 1970, Judge Howard F. Corcoran, United States 
District Court Judge, granted defendant-Appellee’s Motion 
for Summary Judgment dismissing plaintiff-Appellant’s 
complaint. 


STATEMENTS AND ISSUES PRESENTED 
FOR REVIEW 


The Court below erred in granting appellee’s Motion for 
Summary Judgment, as there were genuine issues of fact 
properly raised by appellant directed to the issue of the 
applicability of the statute of limitations which required 
a full hearing on the merits. 


This case has not previously been before this Court under 
the same or similar title. 


STATEMENT OF THE CASE 


The appellant, Robert Melnick, a licensed real estate 
broker in the District of Columbia, brought this action on 
July 25, 1969, to recover a commission from the appellee, 
Lawrence Brandt, as a result of the sale of a contract to 


purchase a large tract of land on Massachusetts Avenue, 
N.W. (J.A. 1) 


An Answer and Counterclaim was filed by appellee on 
August 20, 1969. Thereafter, discovery was made by both 
parties, and appellee filed a Motion for Summary Judgment, 
together with supporting Points and Authorities, on January 
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6, 1970. On June 2, 1970, after oral argument, the court 
below granted appellee Brandt’s Motion to dismiss appellant 
Melnick’s complaint on the sole ground that the applicable 
statute of limitations barred the claim. 


On December 9, 1970, the parties stipulated as to the 
dismissal of the counterclaim, and this appeal followed. 


Brandt and a partner were the contract owners for the 
purchase of a large tract of land on Massachusetts Avenue, 
N.W., having purchased the contract from another group in 
May of 1965 for a price of $5,300,000.00. (J.A. 32) 
Brandt and his partner negotiated a proposed sale of the 
property through a Mr. Ned Bord to the Benders for a profit 
of $800,000.00 over the $5,300,000.00, pursuant to which 
sale a commission of $75,000.00 was to be paid to Mr. 
Bord. This sale was never consummated. (J.A. 32, 32a) 


Subsequently, Brandt authorized Arthur J. Hillman, an 
attorney and his close friend, to have Melnick present the 
property to Mr. Jerry Wolman as a prospective purchaser. 


(J.A. 23) Pursuant to this authority, Brandt gave Hillman 
a plat and some written notes concerning the financial 
terms of the sale of the contract. (J.A. 23) Melnick 
thereupon presented the deal to Wolman’s business associ- 
ate, and at this time Mr. Wolman was contacted by long 
distance telephone call. (J.A. 55, 56, 58) It subsequently 
developed that Brandt’s partner, Mr. Nathan Landow, con- 
sulted directly with Wolman and made a tentative deal for the 
sale of the contract at the price of $800,000.00 over the 
$5,300,000.00 price they had paid, being the same terms 
that had been previously negotiated for the sale to the 
Benders. (J.A. 23, 32, 32a, 57) 


Wolman then executed a contract of sale with Brandt 
and Landow only after he had been assured by Brandt that 
Melnick’s commission would be provided for. (J.A. 57, 59, 
60) In or about October 1965 Brandt, in the presence of 
Melnick and Hillman, agreed to pay a commission of 
$37,500.00 to Melnick, payable no later than January 1967, 
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which was the time set for Wolman to make the final 
payment on the deferred purchase price of the contract. 
(J.A. 24, 25, 32a, 34, 35) 


The deferred purchase money due from Wolman to 
Brandt and Landow was never fully paid by Wolman. 
Thereafter, during 1969, there was a foreclosure on the 
property, and as a result of the sale there was sufficient 
surplus to pay the remaining balance due to Brandt and 
Landow. (J.A. 35) Melnick issued a writ of attachment 
before judgment based on the non-residency of Brandt and 
attached the proceeds due to Brandt from the foreclosure 
sale which were in the hands of the trustees. (J.A. 3) 


Brandt moved for summary judgment on the grounds 
that he orally agreed to pay the commission in January 
1966 and that since the action in the court below was not 
filed until July 25, 1969, that Melnick’s claims were barred 
by the statute of limitations in effect in the District of 
Columbia. Objection to said motion, including an affidavit 
from Hillman and the depositions of Brandt, Wolman, and 


Sidney Teplin, were presented. The opposition urged that 
the commission was actually due in January 1967; that 
Brandt had promised to pay the same in the presence of 
Hillman; and that even if the agreement required payment 
in January 1966, that the statute was tolled and Brandt 
was estopped to raise that defense. (J.A. 18, 19, 20) 


ARGUMENT 


It is noteworthy to observe that in filing his Motion for 
Summary Judgment Brandt advanced two distinct theories. 
One was directed to the fact that Melnick had no written 
listing agreement from Brandt for the sale of the property 
involved, to which contention the court below made no 
findings. The second argument advanced was that the 
statute of limitations under § 12-301(7)(8) District of 
Columbia Code, 1967 edition, barred the claim, and it is 
upon this contention that the court entered its order dis- 
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missing Melnick’s claim. The memorandum submitted in 
support of Brandt’s motion cited no legal authority to 
support his claim that the three (3) year statute of limitations 
barred the action, and the thrust of the memorandum was 
directed to the remaining contention dealing with lack of 
a written listing. 


The factual references to Melnick’s deposition that the 
commission was to be paid in December of 1965 or Janu- 
ary 1966 are found in Melnick’s deposition where he testi- 
fied as follows: (J.A. 47) 

“Q. Now, going back to the conversation in 
December of 1965, regardless of to whom the state- 
ment was made, isn’t it a fact that Mr. Brandt said 
that he would pay the $37,500 out of the last pay- 
ment from Wolman? 

“A. No, sir. On the contrary. It never came up 
at that time. 


“Q. When did it come up? 
“A. When we made the deal, the $37,500 was to 


come out at the time of settlement on the contract, 
in December. It was some time in December of 
65, the time of the settlement, and we were to get 
our $37,500 from Mr. Brandt.” 


Melnick also testified at his deposition as follows: (J.A. 
49) 


“In 1966, January, the first payment was to be 
made. We were asked to hold off until this first 
payment, which we agreed to do. In January of 
°66. when we did not receive a payment, I sent 
a letter to Larry Brandt outlining, for my account- 
ing purposes, tax purposes, it was at the time, the 
commission arrangement and asked him to sign it and 
return it, which he did not do. I called him and he 
said, ‘We really don’t need an agreement of this nature. 
You have a deal with me. And you are aware of 
it, you and Arthur, that you have a deal with me.’ 
Whenever I say ‘you,’ he was always aware 100 
percent that Arthur Hillman was my partner in the 
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deal. “You have a deal with me and you don’t 
need this thing signed.’ 

“Right after that there was a payment to be 
made and he asked us at that time to hold off until 
whatever the date was of that last payment that 
was supposed to be made. I think it was the one 
you referred to, in January of ’67. He asked us to 
hold off on that. I committed myself to it. I said 
that I would.” 


The sole thrust of this argument was alleged by Brandt 
to establish the fact that the agreement between the parties 
for the payment of the commission provided that the said 
commission was payable in December of 1965 or January 
of 1966. It is undisputed that the agreement which was 
made between the parties took place at a luncheon meeting 
at the Mayflower Hotel in November or December 1965, at 
which time Arthur Hillman was present with both Brandt 
and Melnick. At that time, pursuant to the affidavit signed 
by Hillman in opposition to the Motion for Summary 
Judgment, the record contains the following statement of 
fact by Hillman: (J.A. 24, 25) 

“Subsequently, I attended a luncheon meeting 
with plaintiff and defendant at the Mayflower 
Hotel, during which meeting the defendant agreed 
to pay a commission to the plaintiff of $37,500.00. 
The defendant agreed to make the payment on the 
date that the last payment was due from Mr. 
Wolman on the deferred purchase money which had 
been set for January 1967...” 


In addition to the foregoing, Melnick had testified by 
deposition and verified the affidavit of Mr. Hillman, i.e., 
that the commission would be payable out of the last pay- 
ment from Mr. Wolman in January 1967. It is interesting 
that although Brandt disputed that he agreed to pay a com- 
mission to Melnick, he did not dispute that the time of 
payment was to be in January 1967. Brandt testified at 
deposition as follows: (J.A. 34, 35) 

“Q. What was said at that meeting, Mr. Brandt? 
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“A. We went to lunch and we discussed the sale 
of the property and I indicated because of my 
friendship with Arthur Hillman that I had previ- 
ously agreed to pay my share of the seventy-five 
thousand dollar commission to Ned Bord that I 
would be willing to give that to Arthur Hillman. 

“Q. And you agreed to pay thirty-seven thousand 
five hundred dollars to Arthur Hillman as a result 
of the sale to Wolman? 


“A. Yes.” 
Brandt further testified as follows: (J.A. 34, 35) 

“Q. And did you tell Mr. Hillman when you 
were going to pay him? 

“A. Out of the last draw. Out of the last pay- 
ment to me. 

“Q. And when was the last payment to you sup- 
posed to come? 


“A. January 1967. And again, I’m not sure of 
the year. 


“Q. And did you pay him the thirty-seven 
thousand five hundred dollars in January of 1967? 


“A. No. I didn’t get my payment.” 


Additionally, Brandt acknowledged that he had received 


and thrown away a letter from appellant containing the 
following language: 


“Please sign the copy of this letter and return to 
me which will signify you owe me a commission of 
$37,500.00 which is due and payable on January 
10, 1967, or earlier, if you receive your final pay- 
ment from Jerry Wolman before January 10, 1967, 
in this sale.” (J.A. 37) 


This agreement between the parties for the payment of 
the commission was also set forth in paragraph 5 of the 
complaint: 


“That on or during November 1965 the defend- 


ant agreed to compensate the plaintiff as and for his 
commission in effecting this sale above-described in 
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the sum of $37,500.00 to be paid no later than 
January 10, 1967.” (J.A. 2) 


Apparently the sole issue considered by the trier of fact 
was whether or not the commission was agreed to be paid 
in January 1966 or January 1967. Melnick contends that 
there was sufficient evidence in the record as to this point 
which created a genuine issue of fact and that a hearing on 
the merits was required. When Brandt and his partner sold 
their rights to the contract to purchase the Massachusetts 
Avenue property to Wolman, part of the deferred purchase 
price was represented by Wolman’s promissory note which 
was required to be paid in two equal installments of 
$300,000.00 in January 1966 and January 1967. Wolman 
had, at the settlement on the sale of the property itself, 
paid to Brandt and his partner $200,000.00 in cash over 
the amounts that they had previously paid for the contract 
themselves, in addition to the said promissory notes. (J.A. 
33) Brandt testified in this connection as follows: 

“A. In essence we got back all the money that 
we had laid out and two hundred thousand dollars 
more. Now, whether the seven hundred fifty 
thousand dollars is the correct figure, I can’t vouch 
for, but I think it is. 

“Q. But in any event there was a six hundred 
thousand dollar unpaid deferred purchase price due 
from Wolman to Landow and Brandt? 

“A. Correct. 

“Q. And how was that represented? 

“A. By a note due in two equal payments. One 
payment to be made in January and the following 
payment to be made a year later.” 


It is axiomatic that in ruling on a Motion for Summary 
Judgment the court’s function is to determine whether 
a genuine issue exists and not to resolve any existing 
factual issues; (6 Moore’s Federal Practice, 2281) since, as 
hereinabove set forth, there was a conflict in the events, 
there arose an obvious dispute as to an existing factual issue, 
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and since the pertinent date was not undisputed according 
to the totality of the record before the court below, the 
granting of the summary judgment was erroneous. 


The leading case in this jurisdiction is Dewey v. Clark, 
180 F.2d 766, 86 U.S.App.D.C. 137, wherein the following 
summary of the law is set forth: 


“Our study of the question makes the following 
points clear: (1) Factual issues are not to be tried 
or resolved by summary judgment procedure; only 
the existence of a genuine and material factual issue 
is to be determined. Once it is determined that 
there is such an issue summary judgment may not 
be granted; (2) In making this determination doubts 
(of course the doubts are not fanciful) are to be 
resolved against the granting of summary judgment, 
(3) There may be no genuine issue even though 
there is a formal issue. Neither a purely formal 
denial nor, in every case, general allegations, defeat 
summary judgment. On this point the cases decided 
by this court must rest on their own facts rather 
than upon a rigid rule that an assertion and a denial 
always preclude the granting of summary judgment. 
Those cases stand for the proposition that formalism 
is not a substitute for the necessity of a real or 
genuine issue. Whether the situation falls into the 
category of formalism or genuineness cannot be 
decided in the abstract; (4) If conflict appears as to 
a material fact the summary procedure does not 
apply unless the evidence on one or the other hand 
is too incredible to be accepted by reasonable minds 
or is without legal probative force even if true; (5) 
To support summary judgment the situation must 
justify a directed verdict insofar as the facts are 
concerned.” 


The court, in the same case and citing Miller v. Miller, 74 
App.D.C. 216, 122 F.2d 209, stated: 


“The purpose of this rule is to dispose of cases where 
there is no genuine issue of fact even though an 
issue may be raised formally by the pleadings .. . 
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the court is not authorized to try the issue, but is 
to determine whether there is an issue to be tried.” 


Then citing Whitaker v. Coleman, 115 F.2d 305: 

“It must appear that there is no substantial evi- 
dence on it [the tendered issue], that is, either that 
the tendered evidence is in its nature too incredible 
to be accepted by reasonable minds or that, conced- 
ing its truth, it is without legal probative force.” 


Again, in Davidson v. Coyne, 347 F.2d 471, 120 U.S. 
App.D.C. 377, Chief Justice Burger, then Circuit Judge, in 
reversing the lower court in a case dealing with the services 
of a real estate broker in violation of the licensing statute 
stated the following: 


“The issue on appeal is not whether appellant 
can establish the truth of all facts essential to a 
recovery but narrowly whether the pleadings and 
other matter relevant to the motion for summary 
judgment, considered most favorably to appellant, 
raise genuine issues of fact.” 


The rule was also announced by this court in Edwards 
v. Mazor Masterpieces, Inc., 295 F.2d 547, 111 U.S.App. 
D.C. 202, wherein the court reversed a summary judgment 
that had been granted against plaintiff in a wrongful death 
case citing other authorities and stating the following: 


“The rule ‘authorizing summary judgment only 
where * * * it is quite clear what the truth is, * * * 
the purpose of the rule is not to cut litigants off 
from their right of trial by jury if they really have 
issues to try.””’ “And ‘doubts as to the existence 
of a genuine issue of material fact must be resolved 
against the party moving for summary judgment.’ ”’ 

“In this case ‘the pleadings, depositions, and on 
file together with the affidavits’ do not make ‘clear 
what the truth is.’”” 


It is further submitted that notwithstanding the conten- 
tion, as only inferred from Melnick’s testimony, that the 
commission was originally due to be paid in January 1966, 


1] 


that any delay in enforcing the claim by bringing of suit 
was induced by promises, or representations of Brandt and 
that Brandt is accordingly estopped from pleading the 
statute of limitations. The resolution of this contention is, 
as set forth above, a material and genuine issue of fact 
which should be tried. 


The testimony of Melnick reveals that he did not receive 
the commission in January of 1966 when Wolman was 
required to make the first payment to Brandt. He further 
testified that in January 1966 he sent a letter to Brandt 
setting forth that the commission was due in January 1967, 
and confirmed this fact through a telephone conversation 
with Brandt in which Brandt stated ‘‘We really don’t need 
an agreement of this nature. You have a deal with me. 
And you are aware of it, you and Arthur, that you have 
a deal with me.” (J.A. 49) 


In McCloskey v. Dickenson, 56 A.2d 442, the then 
Municipal Court of Appeals for the District of Columbia 
ruled that ‘“*. . . one cannot by words or conduct induce 
inaction on the part of a creditor and then when the credi- 
tor sues attack his suit on the ground that it was filed too 
late.” 


Hornblower v. George Washington University, 31 App. 
D.C. 64, was cited as authority for the McCloskey decision, 
and the court therein stated: 


“We think it is a well settled principle that a 
defendant cannot avail himself of the bar of the 
statute of limitations if it appears that he had done 
anything that would tend to lull the plaintiff into 
inaction and thereby permit the limitations pre- 
scribed by the statute to run against him.” 

The facts as set forth above, all of which was contained 
in the record before the court below, again create material 
genuine issues of fact with respect to estoppel, i.e., whether 
any alleged promises by Melnick to extend the time for 
payment or not to press for payment, and Brandt’s accept- 
ance thereof, tolled the statute. 
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CONCLUSION 


Appellant submits that the court below erred in granting 
appellee’s Motion for Summary Judgment, and accordingly 
the decision of the court below should be reversed and the 
cause remanded for the purpose of a full trial. 

Respectfully submitted, 


Nelson Deckelbaum 
DECKELBAUM & WOLPERT 

1140 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Attorneys for Appellant 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


ISSUES PRESENTED FOR REVIEW 


Plaintiff (appellant) commenced suit in July 1969 against 
defendant (appellee) for a real estate commission claimed to 
have become due in December 1965 under an oral contract. 
Time for payment is claimed by plaintiff to have been twice 
extended orally until January 1966 and January 1967 
respectively. (a) Did the trial court properly grant sum- 
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mary judgment for defendant on the ground that the 3-year 

Statute of Limitations ($ 12-301 [7] [8] D.C. Code, 1967 

ed.) bars the claim of plaintiff? (b) Were any facts in dis- 
pute which would estop defendant from claiming the Statute 
of Limitations as a bar? 


RESTATEMENT OF THE CASE 


Plaintiff (appellant) claims that in or during November 
1965, defendant (appellee) agreed to pay plaintiff $37,500 
as a real estate commission for effecting a sale of a real 
estate contract owned by defendant and one Nathan Landow 
(J.A. 1, 2; Plaintiffs Complaint, paragraphs 3, 4, 5). 


Plaintiff was not engaged by defendant to sell the real 
estate contract (J.A. 41). Plaintiff was engaged by one 
Arthur Hillman (J.A. 41). Plaintiff was not engaged in 
writing by defendant nor by Mr. Hillman (J.A. 42). Mr. 
Hillman made the arrangements for plaintiff to present the 
possibility of sale to one Wolman on or about September 
24, 1965 (Plaintiff's Deposition p. 10). Before plaintiff 
went to see Mr. Wolman, plaintiff had no conversation with 
defendant to obtain authority to sell the contract and had 
no conversation with said Nathan Landow, the other owner 
of the contract (J.A. 43, 44). Before the settlement of the 
sale of the contract, plaintiff had a conversation with defend- 
ant, plaintiff claims, at which time defendant asked that 
plaintiff let the contract be signed and that after the con- 
tract was signed, defendant would make arrangements to 
take care of plaintiff (J.A. 44). 


After the contract was signed, about October 19, or 17, 
1965, Mr. Hillman, plaintiff and defendant had a meeting 
at which time defendant agreed to pay plaintiff and Hillman 
a commission of $37,500 (J.A. 45) of which plaintiff claims 
to be entitled only to one-half, Mr. Hillman being entitled 
to the other half (J.A. 46) so that plaintiff is entitled only 
to $18,750 (J.A. 46). 


Payment of the commission was to be made at the time 
of settlement of the sale of the contract in December 1965. 
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It was then that plaintiff claimed that defendant was to pay 
plaintiff $37,500 (J.A. 47). Plaintiff claimed that after 
the money for the sale of the real estate contract ‘‘passed 
in December” 1965, then defendant asked plaintiff to wait 
“until the first payment on the contract was made which 
was to be sometime in January of 1966”, before making 
payment (J.A. 48, 49). Plaintiff took the arrangements to 
mean that defendant became obligated to pay plaintiff in | 
December 1965, made a demand upon defendant who told 
plaintiff he would pay it in January 1966, and later accord- 
ing to plaintiff, defendant said he would make the payment 
in January of 1967. All of the arrangements were oral, 
never in writing (J.A. 51). 


The affidavit of Arthur J. Hillman, to which plaintiff 
makes reference in his brief, is not inconsistent with plain- 
tiffs own Statement or any of the foregoing and hence, ; 
there can be no genuine issue of material fact in respect of 
this restatement of the case here made by defendant. Fur- 
thermore, the case at bar attempts to present a claim of 
Mr. Melnick, not a claim of Mr. Hillman. 


Plaintiff makes no claim that there is any evidence of 
action or request by defendant from January 1967 until 
suit was filed in July of 1969. Hence, there is no basis in 
the record for a claim that any action or request of defend- 
ant in any manner influenced plaintiff to wait a period of 
30 months from January 1967 before instituting action. 
Plaintiff's claim for commission would be barred by the 
3-year statute of limitations in December 1968, and cer- 
tainly in January 1969. Thus, plaintiff cannot point to 
any action or request of defendant which caused plaintiff 
to delay suit two years from January 1967 until after the 
statute of limitations had run in December 1968 or Janu- 
ary, 1969. 


It is therefore plain that (1) ample time to file suit was 
available to plaintiff (about two years) within the statutory 
period from December, 1965, or from January, 1966, after 
plaintiff found that defendant did not make payment in 
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January 1967, (2) defendant took no action and made no 
request during that two-year period to delay suit by plaintiff, 
and (3) for that reason no estoppel against defendant’s use 
of the 3-year statute of limitations may lawfully be inter- 
posed. 


ARGUMENT 


(a) The 3-Year Statute of Limitations 
Bars Plaintiff's Claim. 


It is established beyond doubt that plaintiff claims an 
oral contract of the defendant which plaintiff did not seek 
to place in suit within three years from the date the obliga- 
tion is alleged to have become due. The Statute of Limita- 
tions, § 12-301[7] [8], D.C. Code, 1967 ed., limits the period 
to three years. This the plaintiff ignored in the institution 
of his complaint. The situation in the case at bar is no dif- 
ferent from that in which a promissory note becomes due 
on one day and the maker orally promises the holder to 
pay at a later time. Under such circumstances the holder 
must bring suit within three years from the date the note 
became due, not within three years from the date on which 
the maker promised later to make payment. 


(b) Defendant Is Not Estopped from Claiming the 
Statute of Limitations As a Bar. 


No estoppel can possibly be hel¢ to bar defendant’s 
reliance upon the Statute of Limitations. If it be taken to 
be a fact that defendant promised to pay plaintiff in Janu- 
ary of 1967, after having prior thereto promised to pay 
plaintiff on other occasions, and since all of the alleged 
promises of defendant were verbal, none written, then plain- 
tiff still had ample time after January, 1967 before the bar 
of the Statute of Limitations interposed, to initiate the 
action: “If ample time to file suit within the statutory 
period exists after the circumstances inducing delay ceased, 
there is no estoppel against pleading the bar of the Statute”. 
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Property 10-F, Inc. v. Pack & Process, Inc., 265 F.2d 290 
D.C. App. 1970). In the case at bar “‘the ‘lulling’ period 
ceased in” January 1967, “and there was ample time there- 
after in which to bring suit within the statutory time. Under 
such circumstances the defense of the statute of limitations 
was not barred.” Property 10-F, Inc., supra. 


There is no genuine issue of material fact concerning the 
foregoing. If the case went to trial to a jury, a directed 
verdict would need to be entered at the close of plaintiff's 
case. 


This appeal is almost frivolous. 


CONCLUSION 
There would seem to be no reason in law or logic to do 
more than enter a summary affirmance in the case at bar. 
Respectfully submitted, 
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